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INTRODUCTION

After decades of unabated growth in mass incarceration, the
number of incarcerated adults began to decline following the Great
Recession.! Changes in sentencing, policing, pre-trial diversion, and the
recategorization of offense levels, among other strategies, helped reduce
the number of persons under carceral control.2 While the lifetime risks of
incarceration and imprisonment have declined from all-time highs,?® the
routine imposition of monetary sanctions (fines, fees, court costs, penalty
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assessments, etc.) have continued to proliferate in the criminal legal
system.*

The imposition of these monetary sanctions represents an
immediately recognizable form of stategraft.® In this essay, we argue that
mass incarceration, and its attendant racial disparities in sentencing, is a
form of stategraft that, in some cases, illegally transfers predominantly
Black, Latine, and poor white bodies from control of oneself to control of
the state. In doing so, the state appropriates the differential time and
labor-power of persons under carceral control to illegally profit from
racial inequality in mass incarceration and sentencing disparities.

|. STATEGRAFT AND RACIAL INEQUALITY IN THE CRIMINAL LEGAL
SYSTEM

The theory of stategraft describes “when state agents transfer
property from persons to the state in violation of the state’s own laws or
basic human rights.”® According to this theory, either or both national
and international law may apply, including basic human rights,
international instruments that the United States has either signed or
ratified.” Stategraft requires a state agent, an act of transferring property
from persons, a benefit to the state, and a violation by the state of its own
laws.® Stategraft distinctively focuses on the illegality of state predation.

Racial inequality in mass incarceration and sentencing disparities
meets the criteria for stategraft because 1) the state agents are criminal
justice personnel; 2) the property transferred is the body, time, and labor-
power of the confined person; 3) the state benefits from capitalizing on
the racial inequality it produces by charging people for their own
incarceration (“pay-to-stay” fees).® including on the difference in time
spent between Black, Latine, and white inmates convicted of the same
offense, as well as by devaluing carceral labor that is often paid less than
minimum wage;* and 4) racial disparities in mass incarceration and
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sentencing are a result of the state violating constitutional due process
and equal protection rights of criminal defendants.! Our argument is that
racial and ethnic inequality in mass incarceration and sentencing
disparities constitute stategraft because disparate numbers of Black and
Latine persons receive much longer sentences than their non-Latine
white counterparts.!? In doing so, the state confines the body — and
transforms, by extension, a person’s time and labor-power — into a
commodifiable resource that is extracted for state financial gain. This
state financial gain manifests in at least two forms: 1) pay-to-stay fees
and 2) carceral labor paid below minimum wage.

First, research on monetary sanctions has focused on revenue
generation from fines, fees, court costs, and other pecuniary penalties
associated with an underlying offense.’® Pay-to-stay fees, however, are
different. Professors Kirk, Fernandes, and Friedman describe pay-to-stay
fees as “financial commitments imposed by the state on incarcerated
individuals for the day-to-day cost of their incarceration.”** Unlike
contemporary fines and fees, pay-to-stay fees for incarceration accrue
daily and are driven by sentence length, rather than criminal offense or
charge, and these fees are common in more than 40 states.®® If criminal
defendants commit the same crime, are arrested at the same rate, and
receive the same sentence within a jurisdiction, then the state has not
engaged in stategraft, for the resulting state “profit” is zero. However, the
state engages in stategraft when racial disparities in arrests, charging, and
sentencing, are combined with monetary sanctions or other legal
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financial obligations (LFOs) that require people to pay for their own
incarceration or financial penalties that would not have occurred if they
were offered different criminal diversion alternatives. The disparity in
sentence lengths between white and Black (or white and Latine) persons
who are incarcerated, as well as the disparities in size of these population
by race or ethnicity, reveals that the state has engaged in stategraft.
Because the state collects more in monetary sanctions or LFOs than it
should from persons of color due to racial discrimination, the state
violates those incarcerated persons’ equal protection and due process
rights.®

Second, underpaying incarcerated persons violates their basic
human rights.t” In 1977, the United States signed the International
Covenant on Economic, Social and Cultural Rights (ICESCR). Article
7(a)(1) of the Covenant enshrines the right to “fair wages and equal
remuneration for work of equal value without distinction of any
kind,”*®—regardless of the personal attributes of the workers and the
locational, environmental, and social contexts of the work being
performed—as a human right. Although the United States has yet to
ratify this Covenant, it is a signatory to it, and 172 of the 193 U.N.
Member States have ratified the treaty.’® As a result, we argue that the
overwhelming number of ratifications has established that fair wages and
equal renumeration are a basic human right.2

Yet, carceral labor is routinely and widely devalued in the United
States, with persons who are incarcerated often earning less than a dollar
per hour, despite the U.N. treaty establishing fair wages as a basic human
right. A recent study by the Prison Policy Initiative (PPI) found that, in
2017, the average wage for a regular, non-industry job in prison was
between $0.14 (low) and $0.63 (high) across state and federal prisons.?
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In some states, prisons do not pay persons who are incarcerated for their
labor.?? Additionally, incarcerated people who worked for state-owned
businesses earned between “33 cents and $1.41 per hour on average —
roughly twice as much as people assigned to regular prison jobs.”?® In a
recent National Public Radio (NPR) exclusive, one person who was
incarcerated stated, “I was carefully selected for POA, or prisoner
observation aide, after applying for it. There was rigorous screening and
training. Prior to the prisoners doing this job, correctional officers had to
do it. We’re getting paid $3.34 per four-hour session. So we’re saving
them [the prison/state] money.”* A recent lawsuit alleges that the State
of Alabama denies Black people parole in order to lease them to make
money for public agencies and businesses, in violation of state law.%®
Collectively, these examples make clear that the devaluation of wages
from prison work performed by inmates, and failure to compensate
people fairly for their carceral labor, is a legalized twin of stategraft
under international law; the labor that incarcerated persons perform for
prisons — laundry, meal prepping, cleaning, landscaping, and more —
enriches the state by saving it millions in wages and benefits that would
be required if non-incarcerated correctional employees performed the
same tasks. Coupled with racial disparities in incarceration, sentence
length, and parole, the problem of wage devaluation, theft, extraction,
and exploitation is substantial and arguably in violation of international
law that establishes fair wages and equal renumeration a human right.

I1. UNDOING RACIAL DISPARITIES AS A MEANS OF (UNWITTINGLY)
UNDOING SOME FORMS OF STATEGRAFT

How does the state undo these forms of stategraft? One possibility is
to begin by ensuring equity in criminal charging and sentencing. The
California Racial Justice Act (CRJA) of 2020 (A.B. 2542) was approved
by the Governor on September 30, 2020, and codified into various areas
of the California Penal Code.?® The CRJA makes clear that the legislative
intent is to remedy harm:
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“Implicit bias, although often unintentional and unconscious,
may inject racism and unfairness into proceedings similar to
intentional bias. The intent of the Legislature is not to
punish this type of bias, but rather to remedy the harm to
the defendant’s case and to the integrity of the judicial
system.”?’

The CRJA, in short, prohibits prosecutors from seeking or obtaining
any criminal conviction or seeking, obtaining, or imposing any criminal
sentence on the basis of race, ethnicity, or national origin.?® Persons who
are incarcerated, and those whose cases have yet to be adjudicated, can
seek relief, including peremptory relief, under the CRJA if quantitative
evidence demonstrates the existence of significant differences in
charging, convictions, and/or sentence terms across racial and ethnic
groups.?® If other states emulate California’s example, it could lead to the
dissolution of stategraft associated with pay-to-stay incarceration fees by
fostering greater racial equity. Inequities in carceral labor are more
complicated to remedy under the CRJA. People of color who are
incarcerated could, however, file a CRJA motion arguing that being paid
less overall and/or paid less for similar work (compared to their white
counterparts) constitutes a more severe sentence.*® States considering the
CRJA approach should also include statutory language addressing racial
inequality in the conditions of incarceration, or explicitly carceral wages.

It is also possible for people of color who are incarcerated to file
Title VIl complaints with the Equal Employment Opportunity
Commission (EEOC) to seek a remedy in civil court, or they could file
Title VI complaints with Civil Rights Division of the U.S. Department of
Justice to seek an administrative remedy. First, the EEOC has indicated
that persons who are incarcerated can file a complaint against a
correctional institution where it is believed that race is used as a factor in
allowing persons who are incarcerated to work for outside employers
through work release or other programs.®! For instance, Goodman writes
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that, “despite the very real dangers and very taxing nature of the work,
[California] prisoners are paid only a dollar an hour while fighting fires,
and usually less than two dollars a day for the manual labor projects that
they must perform when not fighting fires.”®? This issue is notably why
some opponents of the prison industrial complex and some labor scholars
assert, “prison labor (1) is bad for society in that it creates fertile terrain
for corruption between politicians and corporations that, perversely,
benefit from harsher punishment; (2) is bad for companies that do not use
prison labor which must compete with companies that do; (3) is bad for
non-prisoners whose wages and work conditions are adversely impacted
by the forced extraction of labor from prisoners; and (4) is bad for
inmates who are often exploited.”®® Goodman’s work underscores the
potential for stategraft when punishment and profits converge in the
penal space, in contravention of international human rights laws.

Second, Title VI of the Civil Rights Act of 1964 prohibits
discrimination on the basis of race, color, and national origin in programs
and activities receiving federal financial assistance.®* In practice, this
means that persons who are incarcerated could file an administrative
complaint against a correctional institution where it is believed that race
is used as a factor in allowing persons who are incarcerated to access
better and/or higher paying jobs within a the correctional institution.

Thus, there are several pathways of remedy under the CRJA, Title
VII, or Title VI for persons who are incarcerated who have claims of
racial bias, employment discrimination, and wage theft. By taking such
measures, persons of color ensnared in the criminal legal system who are
subjected to these forms of state financial corruption may be able undo
forms of stategraft associated with racial and ethnic disparities in mass
incarceration and criminal sentencing.
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