CASE STUDY

TAXING VULNERABLE CHILDREN AND FAMILIES
THROUGH STATEGRAFT: IT IS TIME TO END
RACIALIZED WEALTH EXTRACTION IN FOSTER CARE

JEFFREY SELBIN & GUS PATEL-TUPPER*

As unjust and counterproductive public policies go, taxing
vulnerable children and families is among the worst. For years, experts
have been sounding the alarm that foster care “child support” —making
parents pay the state when it takes away their children—is bad family
policy and fiscal policy.' Importantly, critics have also pointed to the
myriad ways the practice is unlawful.> New guidance from the federal
government to the states provides a generational opportunity to dismantle
this form of stategraft in the foster care system.’ In this Case Study we
highlight promising legislative and administrative responses to the recent
federal guidance.

State laws authorize, and sometimes require, judges to remove
children from their homes for alleged parental abuse or neglect and place
them in foster care.* The federal government subsidizes state foster care
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for low-income families, and since 1984, it has required states to seek
child support from parents “where appropriate” as a form of cost
recovery.’ Although the money collected does not actually support their
children in foster care, states have treated the federal law as an inflexible
mandate, rarely considering whether charging parents is appropriate. ¢
Imposing child support in foster care cases disproportionately affects
very poor families of color, especially Black and Indigenous families who
are overrepresented in a racially discriminatory system.’ In addition to
the immediate and long-term financial and emotional hardship to
families, charging child support hinders family reunification by
extending children’s time in foster care.® Delayed reunification can result
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in the permanent termination of parental rights.® In fact, failure to pay
child support alone can be a basis under state law to terminate parental
rights. '

Further, research in multiple states has found that child support in
foster care cases is uniquely difficult to collect. According to a 2020
study conducted by the Department of Child Support Services in Orange
County, California, the program spent $2.44 to collect every $1.00 in
foster care cases.'' By contrast, in typical child support cases, where the
noncustodial parent pays the custodial parent, the program spent less than
40 cents for every dollar it collected. In the name of cost recovery,
collection of foster care child support is a net financial loss for
government. >

In addition to being bad family and fiscal policy, critics have argued
that pursuing foster care child support violates statutory and
constitutional law." Because of the documented negative impacts on
reunification, imposing child support on low-income parents conflicts
directly with federal statutory mandates to return children to the home.
To pursue parents in child support arrears, foster care rules allow
counties to garnish wages and benefits, levy bank accounts, impose
property liens, intercept tax refunds, suspend or revoke driver’s licenses,
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(finding that the Minnesota “child support program is likely spending more than it
collects” and recommending against charging child support in foster care cases).
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and report delinquencies to credit bureaus, all of which undermine a
parent’s ability to meet reunification requirements, such as securing
employment and housing. ' Undermining these goals increases the
likelihood of termination of parental rights, which may also run afoul of
the U.S. Constitution by violating the substantive due process rights of
parents and children."

In response to the mounting legal and policy critiques of foster care
child support, the federal government issued new guidance in July 2022
instructing states to narrowly interpret the term “where appropriate” so
that child welfare agencies seek child support from the parents of low-
income children “only in very rare circumstances.” ' Some states
responded quickly to the new guidance. For example, on September 1,
2022, the Washington State Department of Children, Youth, and
Families announced that it was immediately ending “the outdated and
harmful practice of referring parents to child support collection after a
child is placed into foster care.”'” Several other state legislatures and
agencies across the country and political spectrum have reduced or
stopped child support referrals and collections or are in the process of
doing so.'®

California has taken the most comprehensive approach to
eliminating the current and lingering harm of foster care child support.
Through a series of legislative and regulatory steps, the state ended future
child support referrals in foster care cases and is discharging almost half
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2023-24 Leg., Reg. Sess. (N.Y. 2023); H.B. 129, 2024 Leg., Gen. Sess. (Utah 2024);
S.B. 24-202, 74th Leg., Reg. Sess. (Colo. 2024).



2024:69 Selbin & Patel-Tupper, Taxing Vulnerable Children 73

a billion dollars in outstanding foster care debt imposed on families. The
details are noteworthy for other states considering reform:

e In September 2022, California Governor Gavin Newsom
signed Assembly Bill 1686 (A.B. 1686) requiring county
welfare agencies “to presume that the payment of support
by the parent is likely to pose a barrier to the proposed
reunification.”"

e In March 2023, to comply with the federal guidance and
recently enacted A.B. 1686, the California Department of
Social Services ordered counties to end prospective
referrals to child support in foster care cases on January
1, 2023, except in extremely rare circumstances and to
halt all collection and enforcement activity on open
cases.”

e On October 23, 2023, after a bill stalled in the legislature
to provide retrospective relief by forgiving foster care
child support arrears,?' the California Department of
Child Support Services issued two policies to discharge
outstanding debt as uncollectible, except under the same
very rare circumstances set out in the March 2023
Department of Social Services guidance.?

Stategraft in the foster care system has harmed children, parents,
and communities for 40 years, directly undermining the stated goal of
reunifying families.”® New federal guidance and early state responses
have brought relief to hundreds of thousands of vulnerable families.
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These developments give us hope that through concerted action we can
successfully contest, shrink, and abolish these and other oppressive youth
and family policies, “creating a world where the dignity and integrity of
all families is valued and supported.”**
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