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In his article “Copyright and Innovation: The Untold Story,”’
Professor Michael Carrier reflects a common misunderstanding of the
role of copyright in society, the relationship between technology and
copyright, and the role of record companies as innovators. He also
ignores evidence of how new consumer offerings during the last decade
have flourished compared to the static options available to music
consumers during the half century before that time. The years since the
A&M Records, Inc. v. Napster, Inc.> decision tell a story of vigorous
licensing of new models by large and small record labels, large
investments in music services and related technology, and a vibrant
digital market that dwarfs the growth in other media industries. The
purpose of this Reply is briefly to elucidate these points.’

COPYRIGHT, THE CONSTITUTION, AND THE ROLE OF RECORD
COMPANIES

Professor Carrier tends to juxtapose copyright against innovation,
failing to recognize that the Founders granted Congress the authority to
protect creative works precisely to promote innovation.” Indeed, as the
authors of a recent article described, the Founders recognized that
copyright protection is grounded in pre-existing rights meant to protect
economic incentives and the inherent right to the fruits of one’s labor.’
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Although Professor Carrier rightly recognizes the importance of
innovation,® he assumes that the only type of innovation is technology
and fails to include copyrighted works as part of the innovation that fuels
economic growth. Numerous studies have demonstrated the value of
copyright industries to this economy.” Simply put, copyright and
innovation are not mutually exclusive.

Record companies have invested billions of dollars to create the
recordings that provide a soundtrack for the lives of most people.® Much
like venture capitalists, record companies invest money under extremely
risky circumstances. Approximately nine out of ten investments in new
recordings are failures.’

But record companies are more than investors that make innovation
possible. Record companies frequently are a critical part of the creative
process that results in the innovation. Record company employees scout
hundreds of thousands of artists, help develop repertoire for recordings,
and actively participate in the recording process. '
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THE MUSIC INDUSTRY, TECHNOLOGY AND INNOVATION: A SUCCESS
STORY

Professor Carrier also mischaracterizes the relationship between
technology and copyright. Professor Carrier inappropriately pits
copyright against innovation as though the two are boxers sparring for
control rather than partners that work collaboratively and
interdependently. The desire of consumers to listen to music has been a
driving force for technology and recording companies to build and invest
in new platforms and configurations, from vinyl record players to
cassette players to CD players to iPods.

We have seen more evidence of this interdependence in recent years
than ever before. Let’s rewind to the 1990s, a time when consumer
options to listen to music were limited to two choices—tuning into a
terrestrial radio broadcast, or purchasing a CD or cassette. Fast forward
to today and consumer choices have blossomed to include a wide variety
of products and services: DRM-free downloads, all-you-can-eat
subscription services, free on-demand audio and video services, music
bundled with a phone, cloud and locker services, and specialized digital
radio outlets to name a few.

Today, more than 500 services offering these consumer options
exist, tenfold the number merely ten years ago.'' In the United States,
revenues from digital services exceeded $4 billion in 2012 compared to
less than $200 million nine years ago.'> The music industry now derives
almost sixty percent of its revenues from digital services and is far ahead
of other media industries when comparing the transition to digital
services."” These statistics belie Professor Carrier’s theory that the music
industry has seen little innovation since the Napster decision.

Professor Carrier also states that “[v]enture capital funding in the
area of digital music fell significantly after the Napster decision.”'* This
rhetoric is fashionable among detractors of copyright enforcement. When
the United States Supreme Court was deciding the MGM Studios, Inc. v.
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Grokster, Inc." case in 2005, a group of venture capitalists warned that a
ruling against Grokster would dry up venture capital investment.'® Yet
after the Supreme Court’s unanimous ruling against Grokster, venture
capital investment grew in the media and entertainment sector by more
than fifty percent.'” Venture capitalists invested more than $1 billion in
music companies in 2011 and 2012 alone.'® This reality is the best
response to Professor Carrier’s assertions that aggressive enforcement
against Napster and its progeny has left technology companies, record
labels, venture capitalists, and consumers in a worse position than if
Napster won the litigation.

But logic also dictates a conclusion contrary to Professor Carrier’s
conclusion. It is hard to imagine why Napster, after fighting to avoid the
need to obtain licenses, would have voluntarily negotiated licenses and
paid royalties if it won the case. A finding for Napster would have
instantly granted online services the right to copy and distribute music
without any permission or license. Likewise, after Napster, some
companies tried to architect services around the court’s decision.”
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Professor Carrier refers to these as innovators, yet none of these new
services and technology meant any money for creators.

Thus, one might conclude the opposite of Professor Carrier’s thesis:
the Napster case and the strategic enforcement that accompanied
vigorous licensing by record companies enabled rather than dried up
investment in music.

were known to use file-sharing programs to share copyrighted recordings, optimized
LimeWire’s features to ensure that users could download infringing digital recordings,
and assisted users in committing infringement. Arista Records, LLC v. Lime Group, LLC,
784 F. Supp. 2d 398, 427-29 (S.D.N.Y. 2011).





