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In California, like every other state, courts charge administrative fees
to people who come into contact with the criminal legal system.® As
recently as 2020, California authorized over 90 different criminal
administrative fees.? Since 2019, a coalition of advocacy groups known as
Debt Free Justice California® have pushed legislation to reduce that
number in half by successfully raising questions about the legal and policy
rationales for wealth extraction via monetary sanctions like fees.*

At nearly every stage in the criminal legal system in California, a
person was charged a fee, from booking and arrest through incarceration
and supervision once released to record sealing.’® Although state law
mandated some guidelines, local jurisdictions otherwise had wide
discretion to decide what fee amounts to impose and, to some extent, how
to allocate any amounts received.® As a result, many jurisdictions enacted
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new fees or increased fee amounts in years following economic recessions.
Sacramento County, for example, hired consultants to review existing
criminal administrative fees “to explore additional avenues of
recouping...costs.”” Alameda County increased fees tenfold after local
policymakers voted to add five new fees in order to “offset the increased
cost of providing probation services” after the Great Recession in 2009.%

These efforts to augment state and local coffers through
administrative fees in California exemplify what Professor Bernadette
Atuahene has termed stategraft, “when state agents transfer property from
persons to the state in violation of the state’s own laws or basic human
rights.”® As will be discussed, California’s fee assessment and collection
practices have frequently violated state and federal constitutional and
statutory law.

Take for example, the supervision fee, which counties charged to
people ordered to serve probation.’® State law authorized counties to
charge probation fees up to the “reasonable cost” of supervision,** but the
San Francisco County Probation Department routinely imposed three
years of the $50 monthly fee up front ($1,800), regardless of whether or
not a person actually spent three years on probation supervision.?
Alameda County charged the same amount ($90 per month) to people who
were ordered to low risk supervision, which required electronic kiosk
check-ins, as people who were ordered to high risk supervision, which
mandated in person meetings with probation officers.:
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Another example is the civil assessment fee, which state law
authorizes counties to charge to people who fail to appear in court on low-
level infractions.** All collections from this fee went directly to the Trial
Court Trust Fund to support court operations and judicial salaries.'® Basic
due process under the California Constitution and U.S. Constitution’s
Fourteenth Amendment requires an impartial decisionmaker without a
financial interest in the outcome of the case.® But, as structured, California
courts and judges were benefiting directly from the imposition and
collection of civil assessment fees, creating a conflict of interest that
federal courts have struck down under similar circumstances.’

Further, although California law requires state courts to take into
consideration a person’s ability to pay,'® most courts do not hold such
determinations or do not meaningfully assess a person’s lack of resources
or income.’® While courts have disagreed as to which constitutional
protections apply to fees, they have agreed that failure to assess a person’s
ability to pay fees raises significant constitutional concerns:
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e In People v. Duefias?®® and People v. Kopp,?* Courts of
Appeal held that imposing fees without consideration of a
person’s ability to pay raises due process concerns, holding
that “imposing unpayable fines on indigent defendants is
not only unfair, it serves no rational purpose, fails to further
the legislative intent, and may be counterproductive.”??

e The court in Duefias also raised equal protection concerns
in holding that fees in the criminal system should “be
treated no differently than their civil counterpart...and
imposed only on those with the means to pay them.”?®
Imposing such fees on top of a criminal sentence
"transform[s] a funding mechanism for the courts into
additional punishment for a criminal conviction for those
unable to pay."?

e In People v. Cowan, % the Court of Appeal held that fees
should be reviewed under the FEighth Amendment’s
excessive fines clause and that ability to pay is a relevant
consideration in determining excessiveness.?

In addition to legal concerns about the ways in which California
assesses and collects criminal administrative fees, fee revenue has proven
minimal.?” Many courts spend significant resources trying to collect fees
from people who simply cannot afford to pay, and collection rates decline
significantly as the debt ages,? resulting in little net revenue or even net
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loss.?® Recognizing that they could not implement a fair, efficient, or
lawful ability to pay process, several counties opted to end all fee
assessments ahead of statewide legislation requiring such cessation.*

However, some jurisdictions remain firm in their beliefs that fees
serve a deterrent value, even though research suggests that administrative
fees may contribute to crime and undermine community safety. Unpaid
court debt not only exposes people to further criminalization, but court
involvement might lead to increased rates of recidivism, particularly for
low-income people. Additionally, one study found that jurisdictions that
collect a greater share of revenue from fines and fees solve violent and
property crimes at lower rates, in part because of the resources needed to
be put toward collection rather than crime clearance.®

Given the targeted surveillance and over-punishment of Black,
brown, and low-income communities, as Atuahene also notes, it is often
the most marginalized or “segments of the population poorly positioned to
fight back” who bear the brunt of such extraction.®® Researchers have
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found that the proportion of Black residents in a jurisdiction is robustly
connected to the use of fees and fines for revenue.3

Fortunately, advocates have successfully persuaded the California
Legislature to abolish the probation supervision fee and reduce the civil
assessment fee so that 45 administrative fees no longer exist in
California.*® While California has led the nation in rolling back these
regressive fees and discharging over $18.2 billion in fee debt,* there is
ongoing work necessary to unravel the remaining fees and other laws and
practices that continue to contribute to the wealth and resource extraction
from poor, Black, and brown Californians.
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