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“Stategraft,” as theorized by Bernadette Atuahene, is the act of
“state agents transfer[ring] property from persons to the state in violation
of the state’s own laws or basic human rights.” To Atuahene, a
quintessential example of stategraft is the city of Detroit’s “proliferation
of unconstitutional property tax assessments,” resulting in widespread
foreclosures.? Building on her theory, other commentators have identified
a bevy of property takings that may qualify as stategraft, ranging from
systemic patterns of excessive court costs and criminal fines® to standalone
incidents of administrative forfeiture and “equitable sharing.”*

A common characteristic of the examples of stategraft detected by
Atuahene® and others® is that they operate under a guise of legality and
public benefit. States and localities contending with shrinking budgets
need extra revenue to fund public services. Property taxes, court costs,
criminal fines, and forfeitures are all generally lawful and accepted
procedures for generating revenue,” so stategraft mimics them to shroud
itself in legality and beneficence. Unfortunately, this charade of propriety
often discourages victims from challenging, and thus possibly exposing,
stategraft in court. As Justice Louis Brandeis once warned, people are
more alert to “invasion of their liberty by evil-minded rulers” than to
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“insidious encroachment by men of zeal, well-meaning but without
understanding.”®

An exemplar of stategraft’s “insidious encroachment” on private
property rights is McKeithen v. City of Richmond,® a recent Virginia
Supreme Court case that exposed a statutorily mandated taking of surplus
funds from a tax lien sale as unconstitutional.

The narrative of McKeithen began in 2006, when Charles H. Davis
Sr. passed away, leaving behind a parcel of property (“the parcel”)
encumbered by two liens. 1° The first lien had been recorded in 2001 to
secure a $14,000 debt to the beneficiaries of a woman named Dixie L.
Jones (“Jones beneficiaries”).!* The second lien had been recorded in 2012
to secure a debt exceeding $100,000 to the Craig E. Caldwell Trust
(“Caldwell Trust”).*2 The City of Richmond (“the City”) added a third lien
to the parcel after local property tax payments on the parcel ceased
following Davis’s death.'®

The City waited ten years—as unpaid taxes accumulated—before
filing an action in the Circuit Court of the City of Richmond, seeking a
judicial sale of the parcel. * After public notice, the Court ordered an
auction, and the parcel sold for $50,000. * The money was deposited in
the Court’s registry for distribution to lienors.®

The City, having statutory priority for its tax lien over all other liens,
received approximately $29,000 for delinquent taxes, interest, and fees. '
The Court then ordered the remaining proceeds of $21,000 to be split
between the Jones beneficiaries and the Caldwell Trust. ¥ The Jones
beneficiaries, having the first recorded lien, were entitled to full payment
of $14,000, and the Caldwell Trust, having the second lien, was entitled to
the leftover balance of approximately $7,000. *° However, after the Jones
beneficiaries failed to claim their share of the proceeds within a two-year
deadline under Virginia Code § 58.1-3967, the Caldwell Trust requested
both its assigned $7,000 and the unclaimed $14,000 from the Circuit
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Court’s registry.? The trust argued that the unclaimed funds helped satisfy
its secured $100,000 debt.?*

“The City opposed the Caldwell Trust’s request, arguing that the
$14,000 unclaimed portion of the surplus proceeds escheat[ed] to the City
under Code 8§ 58.1-3967 even though the City’s tax lien had been fully
satisfied.”?? That code section provided, in a single, 98-word sentence,
that if a lienor failed to claim surplus proceeds from a tax lien sale within
two years, then the unclaimed proceeds due to that lienor would be paid to
the locality that instituted the tax lien sale.? The Circuit Court agreed with
the City and ordered escheatment of the $14,000 surplus.®

On direct appeal,?® the Supreme Court of Virginia unanimously
reversed. The Court first concluded that, while the Caldwell Trust had a
better statutory interpretation argument from an equitable perspective, the
City had the proper read of Code § 58.1-3967 from a textualist perspective.
2l The statute clearly provided that an unclaimed amount of tax sale
proceeds due to a lienor escheated to the City after two years. 2 Therefore,
according to the statute the City, not the Caldwell Trust, was entitled to
the $14,000 unclaimed by the Jones beneficiaries.?®

The Court next considered whether Code 8§ 58.1-3967, as applied to
the facts of the case, “unconstitutionally infringe[d] upon property rights
protected by Article 1, Section 11 of the Constitution of Virginia.”*® That
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section of the Virginia Constitution contains an analogue to the Takings
Clause in the Fifth Amendment that “prohibit[s] the government from
taking private property unless such property is taken for public use and the
property owner receives just compensation for the property taken.”!

After a lengthy historical analysis, the Court concluded that a lien is
a “vested right of property,” which the legislature cannot destroy by a
retroactive law and the City cannot redefine by ipse dixit as “non-
property.” A lien creates a property interest in sale proceeds that is only
subjugated to superior liens. Therefore, prior to escheatment, the Caldwell
Trust had a private property interest in the full $21,000 in surplus proceeds
from the tax lien sale of the parcel, subjugated only to the superior lien of
the Jones beneficiaries.

Because the Caldwell Trust’s interest in the surplus proceeds was a
private property interest and the City did not assert “any specific public-
use justification” for its escheatment of the $14,000 unclaimed by the
Jones beneficiaries, the Virginia Constitution prohibited a governmental
taking of those proceeds. Accordingly, the Court held that Code § 58.1-
3967, as applied to the case, was unconstitutional .3

At first blush, McKeithen appears to be an inconsequential footnote
in the expansive landscape of stategraft. After all, it is a relatively fact-
specific decision, interpreting a facially valid statute and involving non-
malicious state actors, that garnered a mere $14,000 for the plaintiff after
six years of litigation.

But McKeithen is notable for its result rather than for its scale. It is a
rare instance of a state Supreme Court actually branding a locality’s use of
a facially-valid statute to generate revenue as stategraft (albeit not using
the term itself).>® As Atuahene herself admits, although an element of
stategraft is illegality, “determining what is illegal is not always easy
because sometimes the law is unclear and produces genuine uncertainty.”3®
Cases like McKeithen prove that, when challenged by victims,
unconstitutional takings cloaked in statutory authority and legal procedure
can be exposed by juridical scrutiny.
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