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Stategraft refers to the practice by which “state agents transfer
property from persons to the state in violation of the state’s own laws or
basic human rights.”* Public officials engaging in stategraft utilize these
financial resources to replenish public coffers and often target segments of
the population poorly positioned to fight back.? Arguably, there are few
populations more vulnerable to financial extraction than incarcerated
individuals. Thus, a prime example of stategraft at work is that of “pay-to-
stay” fees or the practice of states and localities charging incarcerated
individuals for the cost of their incarceration. Legal scholars have
challenged the constitutionality of these practices as violating the Due
Process Clause of the Fourteenth Amendment, and the Excessive Fines
Clause of the Eighth Amendment.® Our research has focused primarily on
states that utilize civil lawsuits to collect these fees, such as Illinois and
Michigan, as particularly egregious examples of stategraft.

In this Case Study, we lay out how this practice extends beyond
predation to reflect stategraft. While many practices of stategraft are tied
to the rise of neoliberalism, pay-to-stay practices have a longer history in
the United States, dating back to the 1930s and the rise of the modern
prison.* We draw on empirical research that we have conducted on prison
pay-to-stay practices in lllinois and Michigan, as well as a survey of state
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statutes across all 50 states.> While a small number of states including
Illinois are repealing or reforming these practices, we have found at least
43 states have active statutes that allow for the collection of fees related to
the costs of incarceration, referred to as “room and board.”® The amount
states charge is often calculated by determining the annual operating cost
divided by the days that individual was incarcerated.” For incarcerated
individuals subject to these fees, the amounts can reach into the hundreds
of thousands of dollars and their collection can represent the totality of
their financial assets.® In Michigan, the state is entitled to 90% of one’s
assets and can seize assets normally protected from collection such as
pensions and social security benefits.®
States argue the legality of these practices by framing fees as
reasonable reimbursement for “expenses incurred by their
incarceration.”® However, we found that historically in Illinois the money
collected did not necessarily go directly back to the Department of
Corrections.!* The funds collected went into a general state fund that was
then distributed to a number of agencies to serve the state’s needs in
agriculture, health and family services, and juvenile justice in addition to
corrections.'® These fees, collected from incarcerated individuals, went to
satisfy other budget shortfalls rather than reimbursing the state.
Additionally, state budgets already include large amounts of funding for
the operation of prisons.'®* Beyond extracting disproportionately from this
vulnerable population, the state is collecting funds for expenses it has
likely already funded through state tax dollars and other revenue.
Pay-to-stay fees represent a form of stategraft because states utilize
collection practices that violate due process and draw on information and
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power asymmetries. In the case of Illinois and Michigan, we argue that
states weaponize the particularities of civil law and procedure, what we
call civil lawfare, to strategically prey upon vulnerable, disenfranchised
populations facing institutional barriers accessing legal resources.** In
analyzing lawsuits brought against incarcerated individuals in Illinois, we
found that incarcerated individuals who were charged pay-to-stay fees
struggled to find legal information, assistance, and to participate
meaningfully in hearings related to the civil lawsuits used to recoup pay-
to-stay fees. Those named in these lawsuits explicitly stated they lacked
access to information including the time and location of their hearings,
lacked access to law libraries within the prison to prepare for their defense,
and often expressed confusion as to the nature of these laws and their
collection procedures.'® Incarcerated individuals often argued that assets
being seized were protected from collection or shared with other family
members who did not bear the responsibility for their incarceration.'®
Access to information and due process is critical given the broad reach of
collection of these fees. Differing from the cases of Illinois and Michigan,
at least 22 states collect a portion of wages earned while incarcerated for
reimbursement.’” By recouping pay-to-stay fees through civil and
administrative proceedings, the state violates the due process rights of
incarcerated individuals, who are often left confused and surprised by this
sudden, often substantial, debt.!®

Finally, states selectively impose and collect funds for pay-to-stay
reimbursement. In a survey of all 50 states, our research team has found
that states rarely have clear guidelines as to when and from whom funds
can be requested.’® This inconsistency can lead to further predation.?
Stategraft often targets already vulnerable populations.?! In Illinois, we
found that the state attempted to collect from several individuals with
physical and cognitive disabilities due to the fact that many had financial
assets received through medical malpractice or personal injury lawsuits, in
some cases as a result of injuries at the hands of correctional officers.?
This group of incarcerated individuals are among the most vulnerable to
stategraft. The collection of pay-to-stay fees from individuals with
disabilities is not uncommon. Several other states, such as Connecticut and
Florida, engage in pay-to-stay collection through the use of countersuits,
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for example, suing individuals who are bringing suits against the state
often related to state mistreatment or medical malpractice.

In conclusion, pay-to-stay stands to serve as a clear case of stategraft
because states are filling their coffers by illicitly extracting resources from
some of the most vulnerable and financially disadvantaged segments of
the population. By selectively collecting funds for the “reimbursement” of
incarceration (a state function already funded by other sources), violating
incarcerated individuals right to due process, and preying on the most
vulnerable and poorly positioned to fight back, states engage in a practice
that goes beyond predation—to stategraft.
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